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Victor US is a Registered CES Provider with the American Institute 

of Architects Continuing Education Systems (“AIA/CES”). Following 

this program, all participants will receive a link to access their 

Certificate of Completion. You will also receive a survey. If you are 

an AIA member and provide us with a valid AIA membership 

number, we will report your participation to AIA CES. Non-AIA 

members may use their Certificate of Completion for self-reporting 

purposes.

This course is registered with AIA CES for continuing professional education credit. As such, it 

does not include content deemed or construed to be an approval or endorsement by the AIA.
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DISCLAIMER & COPYRIGHT
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Our presentation is for general informational purposes only. Nothing 

presented herein should be interpreted as legal advice or a 

determination of coverage. For advice tailored to your specific situation 

consult with your attorney. Additionally, only the insurance policy can 

give actual terms, coverage, amounts, conditions and exclusions. 

Program availability and coverage are subject to individual underwriting 

criteria.

Our programs are protected by US copyright laws. Use without our 

permission is strictly prohibited. 

Victor Insurance Services LLC in MN | DBA in CA and NY: Victor Insurance Services | CA Ins. 

Lic. # 0156109

Agenda

1 Insurance

2 PL Coverages and Exclusions

3 Risk Management Strategies

Insurance 1
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Insurance

Coverage by contract whereby one party 

undertakes to indemnify or guarantee another 

against loss by a specified contingency or peril. 

Insurance
Merriam-Webster

*Insurance is a risk transfer tool that allows and insured 

(policyholder) to transfer to an insurer (insurance 

carrier) certain types of risk inherent to the business, 

profession, or status of  the insured.  

8

Insurance Types

Professional liability (PL)

Commercial general liability (GCL) Worker’s compensation (WC)

Automobile liability

Types of coverage frequently sought:

*For more information, policyholders can view our webinar Tailoring an Insurance Program for Your Firm’s Needs. 

Property  & casualty (P&C)

Cyber liability

Employment practices liability (EPL)

Directors and officers liability (D&O)

PL Coverage 2
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Policy Language

III. Definitions 
Wrongful act means an act, error or omission that causes liability in 

the performance of  professional services for others by the Insured or 

by any person or entity, including joint ventures, for which the Insured 

is liable.

III. Definitions 
Professional services mean those services that the Insured, or any 

person or entity, including joint ventures for whom the Insured is 

liable, performs for others on behalf  of  a Named Insured in the 

Insured’s practice as an architect, engineer, interior designer, land 

surveyor, LEED® green building program consultant, landscape 

architect, construction manager, scientist, or technical consultant. 

Coverage

“Professional Services”

“Wrongful Act”

The Insurer will pay all amounts in excess of 

the deductible up to the limit of  liability that 

the Insured becomes legally obligated to 

pay because of a claim as a result of a

wrongful act in the performance of

professional services, provided that…

CNA 2020 Policy Form
I. Coverage (A)(1)

11

“Professional Services”

A surveyor working on a small airport runway fails to 

put equipment away during a lunch break and an 

incoming plane clips the equipment while landing, 

causing damage to the plane and runway. 

In the Performance of  Professional Services 

Hypothetical

Did the damages result in the performance of the 

surveyor’s professional services?

12

“Wrongful Act”

“Reasonable Care”   
Exercise the degree of care ordinarily 

exercised by a reasonable person.

“Reasonable Skill and Care”         
Exercise the degree of care ordinarily 

exercised by other similarly situated 

professionals

Defining the Standard of  Care

The Design Professional [DP] shall perform 

its services consistent with the professional

skill and care ordinarily provided by [DP]s

practicing in the same or similar locality

under the same or similar circumstances. The 

[DP] shall perform its services as 

expeditiously as is consistent with such 

professional skill and care and the orderly 

progress of the Project.

Standard Industry Documents

AIA B101-2017 § 2.2 

Professionals 

Ordinary Persons

10
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STANDARD OF CARE
Important Considerations

Contract

Expert testimony

Building codes

Licensing statutes/regulations

Professional/technical societies

Establish the standard of care by:

Advances in 

information, 

technology, and 

performance 

standards.

Change the 

standard of care

As advances become the norm, 

the standard evolves.

14

STANDARD OF CARE
Perfection is Not Required. 

Architects, doctors, engineers, attorneys, and 

others deal in somewhat inexact sciences and are 

continually called upon to exercise their skilled 

judgment in order to anticipate and provide for 

random factors which are incapable of precise 

measurement…because of the inescapable

possibility of error which inheres in these services,

the law has traditionally required, not perfect

results, but rather the exercise of that skill and

judgment which can be reasonably expected from

similarly situated professionals. 

Case Citation: City of Mounds View v. Walijarvi, 263 N.W.2d 420, 424 (Minn. 1978).

15

STANDARD OF CARE
Warranties are Not Implied.

Case Citation: City of Mounds View v. Walijarvi, 263 N.W.2d 420, 424 (Minn. 1978).

...the undertaking does not imply or warrant a

satisfactory result…While it is undoubtedly fair to 

impose strict liability on manufacturers who have ample 

opportunity to test their products for defects before 

marketing them, the same cannot be said of architects.

Normally, an architect has but a single chance to create

a design for a client…

13
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Problematic Contract Language
Elevated Standard of  Care

Design Professional (DP) represents and warrants that its performance under this Agreement will at all 

times conform to the highest professional and ethical standards. 

Design Professional (DP) warrants and represents that the Services and Work Product shall be free from 

faults and defects of  design, material, and workmanship. This warranty shall extend to all necessary costs 

of repairs and replacements, as well as to all consequential damages resulting from such faults or 

defects of design, material and/or workmanship. DP agrees it shall immediately take any and all 

measures required to satisfy its warranty obligations to correct any faults and defects, without cost to 

Client. In the event DP fails to properly meet its warranty obligations stated herein, Client may perform all 

or part of  same or obtain substitute services and charge DP for those costs.

If the standard of care is defined in your contracts, make sure the definition tracks with a standard of “reasonable skill

and care. Avoid inadvertently elevating your standard of care. 

Sample Owner’s Provision

Please note, the above is for illustrative purposes and not an exhaustive list of  examples.

RED FLAG WORDS

17

Avoid elevating your standard of care. 

• Highest

• Best

• First-Class

• Utmost

• Specialist

• Fiduciary

Don’t make representations or warranties.

• Guarantee

• Represent

• Promise

• As/En/Insure

• Guard

• Protect

and similar term can impose a warranty or warranty-

like obligation which increase the applicable standard 

of care and create coverage concerns. 

and similar terms (e.g. “highest standards in the 

profession” or “best professional standards”) can 

increase the applicable standard of care and create 

coverage concerns. 

18

AIA Contract Language
Standard of  Care

Note: Contract language should be drafted with the assistance of the Firm’s attorney so it can be tailored to the Firm’s situation.

AIA B101-2017 § 2.2 

The Design Professional [DP] shall perform its 

services consistent with the professional skill and care

ordinarily provided by [DP]s practicing in the same or

similar locality under the same or similar

circumstances. The [DP] shall perform its services as 

expeditiously as is consistent with such professional 

skill and care and the orderly progress of the Project.

16

17

18

9/18/2024What's Covered, What's Not? Understanding the Value 
of Professional Liability Insurance



7

19

AIA Contract Language
Right to Rely

Note: Contract language should be drafted with the assistance of the Firm’s attorney so it can be tailored to the Firm’s situation.

The [Client] and [DP] may rely on the Initial Information. Both parties, however, recognize that the Initial 

Information may materially change and, in that event, the [Client] and the [DP] shall appropriately adjust the 

[DP]’s services, schedule for the [DP]’s services, and the [DP]’s compensation. The [Client] shall adjust the 

[Client]’s budget for the Cost of  the Work and the [Client]’s anticipated design and construction milestones, as 

necessary, to accommodate material changes in the Initial Information. 

AIA B101-2017 § 1.2 

…The [DP] shall be entitled to rely on, and shall not be responsible for, the accuracy, completeness, and 

timeliness of, services and information furnished by the [Client] and the [Client’s] consultants…].

AIA B101-2017 § 3.1.2 

… [DP] shall be permitted to rely on the manufacturer’s or supplier’s representations and shall not be 

responsible for any damages arising from failure of the material or equipment to perform in accordance with the 

manufacturer’s or supplier’s representations. 

AIA E204-2017 § 2.5.2

20

AIA Contract Language
Change in Laws

The [DP] may provide Additional Services after 

execution of this Agreement without invalidating 

the Agreement, Except for services required due 

to the fault of  the [DP], any Additional Services 

provided in accordance with this Section 4.2 shall 

entitle the [DP] to compensation pursuant to 

Section 11.3 and an appropriate adjustment in 

the [DP]’s schedule.

AIA B101-2017 § 4.2 & 4.2.1(3)

…Services necessitated by the enactment or 

revision of codes, laws, or regulations, including 

changing or editing previously prepared 

Instruments of Service…

Note: Contract language should be drafted with the assistance of the Firm’s attorney so it can be tailored to the Firm’s situation.

21

Policy Language
Pollution Incident Liability

The Insurer will pay all amounts in excess of the 

deductible up to the limit of  liability that the Insured 

becomes legally obligated to pay because of a 

claim as a result of  a pollution incident arising out 

of;

a) The Insured’s activities or the activities of  any

person or entity for whom the Insured is liable;

b) A covered location; or 

c) A non-owned disposal site,

Provided that…

CNA 2020 Policy Form

I. Coverage (A)(2) III. Definitions 

Pollution incident means the actual or alleged:

1. discharge, dispersal, seepage, migration, 

release or escape of pollutants into or upon 

land, the atmosphere, or any watercourse 

or body of water; or

2. inhalation, of, ingestion of, contact with,

exposure to, existence of, growth or

presence of fungi or microbes, 

Which results in bodily injury or property 

damage…

“Pollution Incident”

If  the contract calls for pollution liability coverage requiring more robust coverage, a separate policy may be necessary. 

19

20

21

9/18/2024What's Covered, What's Not? Understanding the Value 
of Professional Liability Insurance



8

22

Policy Language
Supplemental Insuring Agreement – Rectification Expense

The Insurer will reimburse the Named Insured for rectification expense in excess of the deductible and up to 

the applicable design defect circumstance limit of  liability, provided that: …

(2) The Insured demonstrates to the Insurer’s satisfaction that there is a design defect which is reasonably

likely to give rise to a claim covered under this Policy; …

(4) Prior to incurring any rectification expense, the Insurer consents in writing to such rectification

expense…

Such rectification expense will be reimbursed within ninety (90) days of the Insured’s submission of a proof

of loss of such rectification expense which was consented to by the Insurer…

CNA 2020 Policy Form

I. Coverage (B)(2)

*For more information, visit www.victorinsurance.com/us/solutions/design-construction/architects-enneers/resources/understanding-the-

value-of-rectification-coverage.html

23

Policy Language
Supplementary Payments

Except as noted…payments made under this section are at the Insurer’s costs, are not subject to the 

deductible, and are in addition to the limits of  liability shown on the Declarations. 

CNA 2020 Policy Form

II. Supplementary Payments

Crisis Event Expenses

Pre-claims Assistance Disciplinary Proceedings

Defendant Reimbursement

ADA, FHA, and OSHA

Dodd-Frank Fees and Expenses

*For more information, policyholders can view our webinar Insurance for Design Professionals – Professional and Cyber Liability Coverages.

24

Policy Language
Risk Mitigation Incentives

The Insured may be eligible for a Risk Mitigation Credit or an Early Resolution Credit for each claim. In no way

shall this section be construed to afford more than one such Risk Mitigation Incentive per claim.

CNA 2020 Policy Form

V. Limits of  Liability (E)

(1) Risk Mitigation Credit. The insurer will reduce the Insured’s deductible for a claim by 50%, up to $25,000, if, 

within sixty (60) days of the date of  the Insurer’s request, the Insured provides the Insurer with a copy of the 

written agreement that was executed by the Insured and the Insured’s client prior to the Insured’s performance of 

the agreed-to professional services giving rise to such claim and the Insured demonstrates, to the Insurer’s 

reasonable satisfaction, the existence of any three (3) of the following conditions… [as outlined in the policy].

(2) Early Resolution Credit. If negotiation or mediation of a claim results in a resolution of such claim within one 

hundred and eighty (180) days of the time it was reported to the Insurer in accordance with the Section of the 

Policy entitled CONDITIONS, the condition entitled The Insured’s Duties if  There is a Claim, and such resolution 

includes an indemnity payment by the Insurer, the deductible applicable to such claim will be reduced by 50%, up 

to $10,000. 

22

23
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PL Exclusions: 
Mind the Gap 3

26

Policy Language

IV. Exclusions (B)

arising out of:

(1)The Insured’s actual or alleged liability under any oral or written contract or agreement, including but not 

limited to express warranties or guarantees; or 

(2)Any actual or alleged liability of others that the Insured assumes under any oral or written contract or 

agreement.

However, this exclusion shall not apply to the Insured’s liability that exists in the absence of such contract or 

agreement.

Exclusions

Contractual Liability

The Insurer will not defend or pay under this Policy for any claim:

CNA 2020 Policy Form

IV. Exclusions 

27

Problematic Contract Language
Indemnity

To the fullest extent permitted by law, Design Professional (DP) must defend, indemnify and hold harmless 

Client, its affiliates and their respective present, former, and future shareholders, personnel, successors and 

assign (collectively Indemnified Parties) against all damages, losses, costs, expenses (including attorneys’ 

fees, costs and expenses and other liabilities arising out of  any claims, demands, suits, or causes of action 

arising out of  or in connection with this Agreement (including claims of negligence by the personnel of  

either party) which result or are claimed to result in whole or in part from: (i) any act or omission of DP, its 

affiliates or its or their personnel; (ii) any breach of this Agreement by DP, its affiliates or its or their 

personnel; or (iii) the violation by DP, its affiliates or its or their personnel of  any law or regulation. 

Contractor will not be relieved of foregoing obligations of by any allegation of negligence or willful 

misconduct by Client, its affiliates or its or their personnel. 

Indemnity obligations should be limited to liability for the damages caused by the firm’s negligence, protect the client

and client entity, and explicitly disclaim a duty to defend.

Sample Owner’s Provision

25
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AIA Contract Language
Indemnity

Contract language should be drafted with the assistance of the Firm’s attorney so it can be tailored to the Firm’s situation.

The [DP] shall indemnify and hold the [Client] and the [Client’s] officers 

and employees harmless from and against damages, losses and 

judgments arising from claims by third parties, including reasonable 

attorneys’ fees and expenses recoverable under applicable law, but only 

to the extent they are caused by the negligent acts or omissions of the 

Architect, its employees and its consultants in the performance of 

professional services under this Agreement. The [DP’s] obligation to 

indemnify and hold the [Client] and the [Client’s] officers and employees 

harmless does not include a duty to defend. The [DP’s] duty to 

indemnify the [Client] under this Section 8.1.3 shall be limited to the 

available insurance coverage required by this Agreement.

AIA B103-2017 § 8.1.3

Limited parties

Limited to negligence

No duty to defend

✓

✓

✓

29

Problematic Contract Language
Liens

Design Professional agrees to satisfy and discharge any claims or liens and indemnify the Client, hold the 

Client harmless and defend the Client at Design Professional’s sole cost and expense, and to pay all costs 

and expenses related thereto, including but not limited to, the cost of  discharging any liens and all legal fees, 

disbursements and costs of litigation in connection with any of the foregoing.

Lien waivers and obligations to discharge liens should be conditioned upon your receipt of payment from the client for

those services.

Sample Owner’s Provision

30

Policy Language
Exclusions – Liquidated Damages

The Insurer will not defend or pay under this Policy

for any claim:

CNA 2020 Policy Form

IV. Exclusions 

IV. Exclusions (D)

for liquidated damages in excess of the 

Insured’s liability caused by a wrongful act or 

a pollution incident; for fines and penalties 

imposed on the Insured; or for the failure or 

refusal of a client to pay money due to the 

Insured; or for return of  fees paid to the 

Insured.

Claims by Insureds Design Professional assumes towards Client 

responsibility to pay it such liquidated damages as 

may be provided for in the Main Contract. 

Sample Owner’s Provision

If obligations are tied to a Prime Agreement, make sure you

review the applicable terms of the Prime Agreement. 

28

29

30
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AIA Contract Language
Liquidated Damages

Contract language should be drafted with the assistance of the Firm’s attorney so it can be tailored to the Firm’s situation.

The [Client] shall not withhold amounts from the 

[DP]’s compensation to impose a penalty or 

liquidated damages on the [DP], or to offset sums 

requested by or paid to contractors for the cost of  

changes in the Work, unless the [DP] agrees or 

has been found liable for the amounts in a binding 

dispute resolution proceeding.

AIA B101-2017 § 11.10.2.2

32

Policy Language
Exclusions – Additional Insured

The Insurer will not defend or pay under this Policy

for any claim:

CNA 2020 Policy Form

IV. Exclusions 

IV. Exclusions (A)

Brought by the Insured or on the Insured’s 

behalf  against another Insured covered by 

this Policy.

Claims by Insureds

Design Professional shall maintain, at its expense, 

insurance in the minimum amounts set fourth below, 

listing Client as an additional insured under its 

Professional Liability and Umbrella liability policies. The 

Additional Insured status will apply to both ongoing 

and completed operations. Insurance certificates 

indicating at least the required minimum coverage will 

be provided to Client prior to commencement of  the 

Services.

Sample Owner’s Provision

33

Problematic Contract Language
Insurance Requirements

Professional liability or Errors & Omissions insurance with limits of  not less than $3,000,000 each 

occurrence and annual aggregate, covering all acts, errors, omissions, negligence, infringement of 

intellectual property (except patent and trade secret) and network risks (including coverage for 

unauthorized access, failure of security, breach of privacy perils, as well as notification costs and 

regulatory defense) in the performance of services for Client or on behalf  of  Client, hereunder.

Professional liability insurance coverage is provided on a claims-made basis, so if you switch insurance carriers, are being

acquired, or winding down your business, inquire about prior acts coverage and extended reporting periods. 

Sample Owner’s Provision

31

32

33

9/18/2024What's Covered, What's Not? Understanding the Value 
of Professional Liability Insurance



12

34

AIA Contract Language
Insurance Requirements

Contract language should be drafted with the assistance of the Firm’s attorney so it can be tailored to the Firm’s situation.

The [DP] shall maintain the following insurance until 

termination of the Agreement. If  any of the requirements 

set fourth below are in addition to the types and limits 

the [DP] normally maintains, the [Client] shall pay the 

[DP] as set forth in Section 11.9. 

AIA B101-2017 § 2.5

Professional Liability covering negligent acts, errors and 

omissions in the performance of professional services 

with policy limits of  not less than ($___) per claim and 

($__) in the aggregate.

AIA B101-2017 § 2.5.6

VICTOR CONTRACT SIFTER

35

Contract Sifter Tool

Victor’s Contract Sifter Tool can help you 

identify contract language that pose increased 

risk and/or coverage concerns. This is a free 

service available to all Victor policyholders. 

For more information, please visit

www.victorinsurance.com/us/policyholders/victor-risk-advisory/us/design-construction-open-resources/contract-sifter.html

36

RISK MANAGEMENT STRATEGIES

Success, not perfection

The standard of care generally 
requires reasonable skill and care. 
Clients should expect project success, 
not perfection.

Contract sifter

Consult with your attorney and use 
Victor’s Contract Sifter tool to identify 
contractual issues that could result in 
heightened exposure for your firm.

Communicate carefully

Define the standard of care 
appropriately in your contracts and void 
language that could elevate the 
applicable standard of care.

Client selection

Use the negotiation process to vet 
clients. Saying “no” to a client who 
refuses to accept a reasonable 
standard of care can be a powerful risk 
management strategy. 

PL Coverage Considerations

34

35
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THANK YOU! 
This concludes our presentation. Thank you for your time and participation. 

QUESTIONS?
Policyholders can send questions to riskmanagement.us@victorinsurance.com

37
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