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REPORTING PARTICIPATION

Victor US is a Registered CES Provider with the American Institute
of Architects Continuing Education Systems (‘AIA/CES”). Following
this program, all participants will receive a link to access their
Certificate of Completion. You will also receive a survey. If you are
an AIA member and provide us with a valid AIA membership
number, we will report your participation to AIA CES. Non-AlA
members may use their Certificate of Completion for self-reporting
purposes.

This course is registered with AIA CES for continuing professional education credit. As such, it
does not include content deemed or construed to be an approval or endorsement by the AlA.
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DISCLAIMER & COPYRIGHT

Our presentation is for general informational purposes only. Nothing
presented herein should be interpreted as legal advice or a
determination of coverage. For advice tailored to your specific situation
consult with your attorney. Additionally, only the insurance policy can
give actual terms, coverage, amounts, conditions and exclusions.
Program availability and coverage are subject to individual underwriting
criteria.

Our programs are protected by US copyright laws. Use without our
permission is strictly prohibited.

Victor Insurance Services LLC in MN | DBA in CA and NY: Victor Insurance Services | CA Ins.

Lic. # 0156109
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REWARDS AND RISKS
OF RETAINING
SUBCONSULTANTS

20/11/2024

RETAINING SUBCONSULTANTS

BENEFITS INCLUDE:

\/ Specialized knowledge and skills
\/ Short term commitment
\/ Increased project capacity

\/ Control over selection

RETAINING SUBCONSULTANTS

RISKS INCLUDE:

® Vicarious liability

® No right to rely
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VICARIOUS LIABILITY

BLACK’S LAW DICTIONARY

The imposition of liability on one
person for the actionable conduct of
another, based solely on a
relationship between the parties.
Indirect or imputed legal responsibility
for acts of another.

20/11/2024
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CASE LAW

MEP ENGINEER

Architect held liable for $1.2
million in damages and
reparative work, relating to the
faulty design of the heating
and hot water systems of their
MEP subconsultant on an
apartment project in Denver.
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CASE LAW

GEOTECHNICAL '
ENGINEER

Developer incurred $9.5 million

in damages relating to an

inaccurate soils report which

resulted in foundation movement

and cracking drywall in multiple

units. P—
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RIGHT TO RELY

AlA B101-2017

§ 1.2 The Owner and Architect may rely on the Initial Information. Both parties, however, recognize
that the Initial Information may materially change and, in that event, the Owner and the Architect
shall appropriately adjust the Architect's services, schedule for the Architect’s services, and the
Architect's compensation. The Owner shall adjust the Owner’s budget for the Cost of the Work and
the Owner’s anticipated design and construction milestones, as necessary to accommodate
material changes in the Initial Information.

AlA B101-2017

§ 3.1.2 The Architect shall coordinate its services with those services provided by the Owner and
the Owner’s consultants. The Architect shall be entitled to rely on, and shall not be responsible for,
the accuracy, completeness, and timeliness of, services and information furnished by the Owner
and the Owner’s consultants. The Architect shall provide prompt written notice to the Owner if the
Architect becomes aware of any error, omission, or inconsistency in such services or information.
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RIGHT TO RELY

AlA E204-2017

§ 2.5.2 ... Architect shall be permitted
to rely on the manufacturer's or
supplier's representations and shall
not be responsible for any damages
arising from failure of the material or
equipment to perform in accordance
with the manufacturer’s or supplier's
representations.
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RISK v. REWARD

RISK/REWARD ANALYSIS

Does it make sense for your firm to
retain a subconsultant.

Relationship - Does the discipline align with
your expertise and/or scope?

Risk - What additional risks are you taking
on by retaining the sub?

Reward - Are you being adequately
compensated for the added risk?
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SUBCONSULTANT
SELECTION PROCESS

SELECTING SUBCONSULTANTS

TEAMWORK
MAKES THE
DREAM WORK

*when you craft your project team with
the same care and due diligence that
you craft your fantasy football team.
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CREATE A DREAM TEAM

THINGS TO CONSIDER: — =

Considerations when retaining

subconsultants:

« Start early — Start the selection
process as soon as possible.

« Confirm qualifications — Are the
subconsultants qualifications fitting
for the specific project?

« Proper contracts — Ensure
contracts are well coordinated and
include language that minimizes
subconsultant risk.
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STARTING EARLY

Start the subconsultant search early:

\/More time to properly vet candidates
\/ Decreased likelihood of delay

\/ More time to negotiate

if required

\/ More time to secure Client approval,

20/11/2024
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QUALIFICATIONS
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CONFIRMING QUALIFICATIONS

Make sure you will be working with a
reputable firm and a reputable
employee within that firm.

+ Formal qualifications — Are they property
educated and licensed in the required
discipline(s)?

« Expertise — Do they have experience in the
relevant field?
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QUALIFICATIONS
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CONFIRMING QUALIFICATIONS

Is the subconsultant a fit for the
specific project?

* Resources - Do they have the capacity to
take on a project of a particular size?

« Financials - Do they have the financial ability
to meet the demands of the project and/or
secure the insurance required by the Prime
Agreement?

+ Project requirements — Do they meet the
specific/required needs of the project?
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CONFIRMING QUALIFICATIONS

QUALIFICATIONS Seek feedback from past clients, trusted

colleagues and/or mentors.

* Are contract terms honored?

+ Are services completed on time and/or
budget?

« Are quality services furnished?

+ Does the subconsultant work well with others?

* Any prior claims?
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CONFIRMING QUALIFICATIONS

Ensure the subconsultant has adequate
QUALIFICATIONS insurance coverage.

+ Coverage — Appropriate limits and additional
insured status, at a minimum it must satisfy
the requirements of the Prime Agreement.

+ Duration — Insurance coverage for the
applicable statute of repose or as required in
the Prime Agreement, whichever is longer.

+ Notice — Consider requiring notice of
cancellation, renewal, nonrenewal or any
change to insurance policies.

Vowren
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STATE BOARD OF REGISTRATION

State Licensee Directories

Verification of Licensure can be used to verify
- O Vel bmatita. Y license status and
= credentials of professionals
S Ol deonton: practicing in the state.

Image Source:
hitps://ksbtp.ks.goviprofessionsiverifications
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PROFESSIONAL SOCIETIES

\\\
AGEC W o
oGz Membership Directories &
s

Awards of Excellence
can be used to find
professionals who are
committed to meeting the
ethical, continuing
education, and quality
standards of professional
societies.

MEMBER DIRECTORY

Image Source: https://axcecks.org/directory
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CONTRACT
CONSIDERATIONS:
PRIME AGREEMENT

INDEMNIFICATION

AlA C401-2017

§ 8.1.2 The [Design Professional] shall indemnify and hold the [Client] and
[Client’s] officers and employees harmless from and against damages, losses
and judgments arising from claims by third parties, including reasonable
attorneys’ fees and expenses recoverable under applicable law, but only to the
extent they are caused by the negligent acts of omission of the [Design
Professional], its employees and its other consultants in the performance of
professional services under this Agreement. The [Design Professional’s]
obligation to indemnify and hold harmless the [Client] and its officers and
employees does not include a duty to defend.

Practice Tip: Seek a mutual indemnity obligation from the Client.
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DANGEROUS INDEMNIFICATION

[Design Professiofial] shall indemnify, @i, and hold harmless
Client and its{ officers, officials, employees, [ENiCSCREINGS
from and against EREERG
Bl claims, agtions, losses,'damages, judgments and/or liabilities
this Agreement from

IEEEEEEEE, including the acts, errors, or omissions of any person
or entity and or any costs or expenses (including but not limited to
attorney’s fees)\ incurred by Client en account of any claim.
Design Professional’s indemnification’ obligation applies to
but does not apply to

Client's BBl negligenceror willful misconduct.
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LIMITATION OF LIABILITY

EJCDC E-500, 2020

Exhibit 1 § 1.02 To the fullest extent permitted by Laws and Regulations, and notwithstanding any other
provision of this Agreement, the total liability, in the aggregate, of Engineer and Engineer's Subcontractors,
officers, directors, members, partners, agents, employees, and Subconsultants, to Owner and anyone claiming
by, through, or under Owner for any and all injuries, claims, losses, expenses, costs, or damages whatsoever
(including but not limited to direct, indirect, special, inci punitive, Y, or tial
arising out of, resulting from, or in any way related to the Project, to Engineer's or its Subconsultants' or
Engineer's Subcontractor's services, or to this Agreement, from any cause or causes whatsoever, including but
not limited to the negligence, professional errors or omissions, strict liability, breach of contract, indemnity
obligations, or warranty express or implied, of Engineer or Engineer's officers, directors, members, partners,
agents, employees, or Subconsultants, or Engineer's Subcontractors, will not exceed [select one:

(A) Stated Amount

(B) Amount of Engineer’s Compensation

(C)Available Insurance Proceeds]

Practice Tip: Beware of limiting your subconsultant’s liability without a corresponding right from your client.

Vowren
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CASE LAW

MEP ENGINEER

Limitation of Liability: In light of the limited ability of the Engineer to affect
the Project, the risks inherent in the Project, and of the disparity between
the Engineer’s fees and the potential liability exposure for problems or
alleged problems with the Project, the Client agrees that if the Engineer
should be found liable for loss or damage due to a failure on the part of
[Engineer], such liability shall be limited to the sum of two thousand
dollars ($2,000 or twice The Engineer’s fee whichever is greater) as
consequential damages and not as penalty, and that is liability exclusive.

Design Firm’s recovery against MEP Engineer potentially limited to $252,720 of the $1.2 million incurred.

V.
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CASE LAW

GEOTECHNICAL ENGINEER

Client and Consultant have evaluated the risks and rewards associated
with this project, including Consultant’s fee relative to the risks assumed,
and agree to allocate certain of the risks so, to the fullest extent permitted
by law, the total aggregate liability of Consultant (and its related
corporations and employees) to Client and third parties granted reliance is
limited to the greater of [$550,000] or its fee, for any and all injuries,
damages, claims, losses, or expenses (including attorney and expert fees)
arising out of Consultant’s services or this agreement, regardless of
cause(s) or the theory of liability, including negligence, indemnity, or other
recovery.

20/11/2024

Developer's recovery against Geotechnical Engineer limited to a max of $550,000 of the $9.5 million sought.
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CONTRACT

CONSIDERATIONS:
SUBCONSULTANT
AGREEMENTS

FLOW DOWN PROVISION

AlA C401-2017

§ 1.3 To the extent that the provisions of the Prime Agreement apply to This
Portion of the Project...the [Subconsultant] shall assume toward the [Design
Professional] all obligations and responsibilities that the [Design Professional]
assumes toward the Owner. Insofar as applicable to this Agreement, the [Design
Professional] shall have the benefit of all rights, remedies and redress against
the [Subconsultant] that the Owner, under the Prime Agreement, has against the
[Design Professional]...Where a provision of the Prime Agreement is
inconsistent with a provision of this Agreement, this Agreement shall govern.

33
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FLOW DOWN REQUIREMENTS

Some examples of provisions to flow down include:

STAN DARD Standard of care.

The standard of care and quality standards of
the subconsultant should, at a minimum, meet
the requirements of the Prime Agreement.

20/11/2024
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FLOW DOWN REQUIREMENTS

Some examples of provisions to flow down include:

STANDARD Payment terms.

Payment terms and schedule should be
appropriately coordinated with the Prime
Agreement, and at a minimum, account for
the time and ability to collect payment from

0

\V
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FLOW DOWN REQUIREMENTS

Some examples of provisions to flow down include:

STANDARD Indemnity Obligations.
The scope of the indemnity obligation

required of the subconsultant should, at a
minimum, align with the indemnity obligations
required by your firm for those portion of

services.

+ Indemnity scope
+ Duty to defend

« Cap on damages

Ve
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FLOW DOWN REQUIREMENTS

Some examples of provisions to flow down include:

Rights/remedies in the event of a
STANDARD dispute.

Rights and remedies of the parties should be

appropriately coordinated.

« Suspension and/or termination rights.

« Dispute resolution requirements.

« Payment for participation in dispute resolution
processes not implicating the subconsultant.

K
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DISPUTE RESOLUTION

AlA C401-2017

§ 8.1.4 Disputes between the [Design Professional] and [Subconsultant] arising
out of the Owner’'s acts, omissions or responsibilities under the Prime
Agreement shall be resolved in accordance with the binding dispute resolution
method in the Prime Agreement. In the event of such a dispute, the
[Subconsultant] shall be entitled to relief only to the same extent and according
to the same provisions as the [Design Professional] is entitled to recover from
the Owner after deduction for the [Design Professional’s] costs incurred in
presenting and litigating or arbitrating the claim, including legal fees, normal
overhead costs and apportionment to other affected consultants.

Vowren
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THIRD PARTY BENEFICIARY

Make your Client/Owner a
Third Party Beneficiary
to your contract with the
Subconsultant.

This allows the Client to file a claim
against the subconsultant directly.

AV
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VICTOR CONTRACT SIFTER

CONTRACT SIFTER TOOL

Victor’s Contract Sifter Tool can identify
contract language that pose increased (%) = sp
risk and/or coverage concerns. This is

a free service available to all Victor
policyholders but should not replace
review by your attorney.
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TAKEAWAYS

41

Client’s consultant rather
than your subconsultant.

Properly vet subconsultants
before recommending or retaining.

Appropriate protections in your
Prime Agreement.

Appropriate contract terms in
your Subconsultant Agreements.

42
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THANK YOU!

This concludes our presentation. Thank you for your time and participation

QUESTIONS?

Policyholders can send questions to riskmanagement.us@victorinsurance.com
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